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HERITAGE AGREEMENT

ELIZABETH QUAY SITE 6
THIS AGREEMENT is made between the following parties:

(2 HERITAGE COUNCIL OF WESTERN AUSTRALIA a body corporate established

pursuant to the Heritage Act 2018, of Level 2, 140 William Street, Perth, Western
Australia, 6000 (the “Council”); and

2,

RECITALS

A. The Place was entered in the Register on 17 October 2003.

B. The Place is located on the Land.

C. The Owner is the registered proprietor of the Land and is specified in Item 3 of the
‘Schedule.

D. The Place is located on the Land.

The Place is a heritage asset as defined under section 106(a) of the Act.

F. The Owner is required to enter into a heritage agreement in relation to the Place
pursuant to section 108 of the Act.

G. The Council and the Owner remains committed to the continuing conservation of the
Place so as to retain its cultural heritage significance for present and future
generations under the current Act.

H. This Agreement is binding on the current and successive owners of the Place to
ensure its ongoing conservation and maintenance.

AGREEMENT:

The Parties agree with each other as follows:

1. DEFINITIONS AND CONSTRUCTION

11 DEFINITIONS
In this Agreement, unless the contrary intention appears:
“Act” means the Heritage Act 2018 (WA).

‘Agreement” means this Agreement as it may from time to time be varied as
permitted by its terms.

“Completion Date” means when the Owner had implemented the approved proposal
in accordance with the Special Conditions.

‘Damage” means physical damage, losses, costs, damages, liabilities, expenses,
actions, suits or claims of any kind.

‘Development” means the physical works carried out on the Place or the Use of the
Place or the Land, including:



external appearance of any building; and

(d) any act or thing that would constitute an irreversible alteration of the
Interpretative Features.

“Fffactive Nata” means the date an which this Aareament is certified hv the Minister

“Default Event” is defined in clause 5.1.

“Heritaace Consultant” means anv nerson who is a aualified professional in the

Statement of Cultural Heritage Significance and the Interpretation Plan.
“Inspector” means an Inspector appointed by the Minister or a police ormcer

“Interpretation Planf’ means th_e_ interp_retation F_‘Ian (i_f any) in res_,pect qf t_he_F_’Iape

“Interpreratuon VvVVOrkKs:™ means me wOrks (It any) aescribea in iem 2 ol e
“Interpretative Features” means the physical features created and installed as a

“Land” means the land described in Item 1 of the Schedule.

“Maintenanca” means the rcantiniiniie nratective care of the Place and the

“Minister” means the Minister responsible for the administration of the Act.

“Owner’ means:

(b) the Owner or Owners of the Land from time to time, as the expression
“owner” is defined in section 6 of the Act.

“Plara” meana tha nlare dearrihed in ltem 2 of the Schedilla

Dithlica Avithavitu” hae tha cama maanina ae in tha Ant

“Register” means the State Register of Heritage Places established pursuant to the

“Ranictrar” maanc tha Ranictrar nf Titlae nr tha Ranictrar nf Naade and Tranefare

"Statement of Cultural Heritage Significance” means the statement of cultural

R R EASRAL I ME IR RAERE W RIS FE O EERE E Ml e Ak E aE R B mr s mmmmr e remaa s e n rrrmmer d s e wwoamra

the actual physical characteristics of the Place.



1.2. CONSTRUCTION
In this Aareement 11nless the caontrarv intention annears:
(h) words imbortina the sinaular include the blural and vice versa:
(d) an expression importing a natural person includes a company, partnership,
ioint venture. association corporation or other body corporate;
(1) references to parts, clauses, schedule and parties are references to parts
(9) references to a party to this Agreement includes that party’s successors and
permitted assians and in the case of a natural person also includes that
N e e s i g we g e g e g e
reference to the Owner causing a person to do, or causing a person to refrain
fn\ a rafaranca tn ame thina ie a rafaranca tn tha whnle and aarh nart af it* and
raX SRR pENERSats I T hmitdimem Adafimad mamnmmimman fin dlea Aad nimlAans AthoAmanina
2. COMMENCEMENT, DURATION AND SCOPE OF THIS AGREEMENT
2.1. COMMENCEMENT AND DURATION OF THIS AGREENMENI

(1) peing satsried tnat tnis Agreement IS aesirapie 1or ine purposes or,

R I e T e I TR

(b) This Agreement commences on the Effective Date.



notification has beén _registe_red under s 97 of the Act, then this Agreement

() The Council intends to nrovide notice of this Aareement to the Reaistrar
pursuant to Secuon Y/ or e Act

2.2, SCOPE OF THIS AGREEMENT
(a) All of the obliaations of the Owner under this Aareement are made pursuant
(i) the Owner becomes an "Outgoing Owner”; and
obligations under this Agreement from the date of registration of the
Y prior to the régistration of the transfer. ’ )
3. DEVELOPMENT AND CONSERVATION
21 HERITAGE CONSIII TANT
3.2, INTERPRETATION PLAN
101 uie IlllUIplUl'dllUll dliu TUluie uUse Ul Uie riaue diiu slhiuuiu pe jicau i vwijurieuuni
with this Aareement.
3.3, DEVELOPMENT
JInGss> GPPIUVUU my v IB lJy UIT ULV UG VWG DAl 1ivi.
3.4. MAINTENANCE
Tl e MMiiimmin mmnimd mmmcrcme hal mane el sl el in Pacbisan ssanbad amad 2ffhvuad da e

Place with the approval of the Council are kept in a proper, safe and sound standard
of repair and conditions in all aspects.



R REPORTING

o\

(b)

(r)

All rannrte raatiired in thie rlaliee chall he nrenarad nn hehalf of the Owner

The Owner must ensure that a comprehensive written report describing the
completed Interpretation Works specified at Item 5 of the Schedule (if any)
is provided to the Council within 30 days after the Completion Date.

The Owner must ensure that a nroner. detailed and comprehensive written

reaiiest from either the Council for a renort describina:
(i) all Interpretation Works, Maintenance, or Development which the

nf tha Effactive Nata ar the date af anv nreviniis renart:

(iii) any other matters regardlng the conservation of the Place as

' e M

Flace mnat tne LOuUnci reguiies diu uig UwIIigh Siian Pruviueg suuiinnuiniiauun

3.6. INSURANCE

(a)

(e)

(i) must give the Council a copy of the certificate of currency of the

tmmtiismimmn malinms cafavead - fin Alaiina 2 7l AN A tha EfAantiva Natas

1y PETRASIL APbARs I I 116 % ¥ IR 1A% R R I R i WA EREE W R 8 W e AR e s s wn mron =
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IN Tne event O1 dny 1088, udildye Ul uesuucuull ulg wwiigr shail, usliy

properly repair, replace or restore ttte deetroyed or damaged Place.

If the parties tail to agree tor YU days trom the date or aamage or aestructon,



3.7.

COMPLIANCE WITH STATUTES

(a) The nrovisinns nf this Aareement are intended to be consistent with the Act

and any otner written 1aws ana notning In tis Agreement imits or mounies
the Cniincil's nowers 1inder the Act.

(b) Nothing in this Agreement removes, limits or modifies the obligations on the

RIGHTS AND POWERS

4.1 RIGHTS OF ENTRY AND POWERS OF INSPECTION
DEFAULT
5.1. DEFAULT EVENTS
A Mafanld Coamt Aananive if
r_x YE T SRS U U T e e T e L L T £ S L e e
Eor“:t“lnues-for (;O-d-ays' 'é%te'r'revc-:gip-t (-)_f_w_r'i-t'tén_h'c_:tit.;é from the Council réquiring
5.2. RIGHTS AND REMEDIES

(i) enter the Place and take such actions as are in the Council's



to anv construction or other works) at the Owner’'s cost toaether

() any rights and remedies wnich may be avallable 10 the Louncil at
AYE U N ey s 1Y MY v M e T s -

for an order for specific performance together with or separateiy

£ D L e T e R R

5 2( ) to any Public Authority or person

N Anv intaract ie tn ha naid 1indar thic rlaiica ie tn ha ralriilatad Adailv and ie

6.2.

RISK AND INDEMNITY
LAND AND PLACE AT RISK OF OWNER

be conducted entirely at the risk of the Uwner.
RELEASE AND INDEMNITY

The Owner releases and indemnifies and will keen released and indemnified. the
MInister, the crown, e Lounci Trom ana agamst an acuons, clanms, wris,

97 MM I I AT ] MR IR 1M A ] MM g as] e r e s ey mom mme — s R —

legal costs, charges and expenses whatsoever which at any time may be brought

relaung 10 tne vevelopment, Interpretaton vvorks, wiaintendrnce or occupauorn i uie

DISPUTE RESOLUTION

of a dispute unless it has first complied with the provisions ot paragraphs (b)

(b) A party claiming a dispute has arisen must provide written notice to the other



(c) For 30 days after receipt of notice given under 7(b) (or such longer period
as may be agreed in writing by the parties to the dispute) each party to the
disnpute must act in aood faith and use its best endeavours to resolve the

(d) It the parties to the dispute do not resolve the dispute between Inemseives
under paragraph (c ) wﬂhm those 30 days any one or more of them may

xxxxx - SN LR LSRR, _ W | FRe—" |

PRSIV A LD I MM R MRS R AL TR R ARSI B M R s aas

8.2.

8.3.

8.4.

8.5.

8.7.

GST
APPLICATION

CONSTRUCTION

CONSIDERATION GST EXCLUSIVE

consideration).
PAYMENT OF GST

(Supplier) under this Agreement, the recipient of the supply, or the party providing

A=l ) PC‘,’C‘U'U A=A R BN L OUPHIJ’ .

TIMING OF GST PAYMENT

consideration Tor the supply.

e e o ma m e smim = = mere memgme— o

taxable supply before the Suppller is entitled to payment of an amount under clause

ADJUSTMENT EVENT



recalculated to reflect the adjustment event and a payment will be made by the
recipient to the Supplier or by the Supplier to the recipient as the case requires.

time the payment would otherwise be required, a time limit has expired or there is
another limitation preventing the supplier from being entitled to claim, or from claiming

NOTICES
9.1. FORM OF NOTICES
Anv notice. renart ar other communication which must be aiven. served or made
(b) is sufficient if executed by the Party or on such Party’s behalf by any officer,
Alvantar AtbAavimais Ar aaliaibae lhacima e Aniblaaviboe ba o am Ak Fae Aanial Davboe
(c) IS SUMICIENT, IN TNE case OT Ine UWNers opliganons unaer clause .o, I
person if it is delivered or posted by prepaid post to the address, or sent by
9.2. ADDRESS FOR NOTICES
Phone: (08) 6551 8002
ATTENTION: Director, Historic Heritage Conservation
(s G UL TSI R I AU G U e ISR I W e rs
10. GENERAL
10.1. GOVERNING LAW

This Aareement is anvernad hv the laws nf the State nf Westarn Anstralia and the



10.2. FURTHER ASSURANCES

Fach nartv shall da all thinas and execute all further documents as are necessarv to

10.3.  EXTENSION OF TIME

The Council actina at its discretion and bv written notice to the Owner. may extend

1N 4 NO WAIVFR

Any failure to enforce this Agreement or any forbearance, delay or indulgence

10.5. SEVERABILITY

10.6. NO ASSIGNMENT

10.7. NO COUNTERPARTS

in 8] WAIVFR

10.9. VARIATION TO BE IN WRITING

shall be eftective unless and executed by all parties including being certified by the

Minictar

10.10. SPECIAL CONDITIONS

| Ne provisions or tnis Agreement snall pe Supject 10 tne Special Lonaiuons, It any,



ITEM TERM

1. Land

2. Place

3. Owner

4. Interpretation Plan

5.

Interpretation Works

Insurance Amount

SCHEDULE
DEFINITION

Lot 6 on Deposited Plan 405711 being the land
comprised in Cerlificales of Title
Volume 4036 and Folios 90 and 91.

Elizabeth Quay Site 6, a portion of Esplanade
Reserve (HCWA Place No, P3850), and consists of:
(a) the Land;

(b) all buildings, structures and works on the Land
from time to time; and

(c) any thing in connection with the Land, entered
or deemed to be entered in the Register.

Lots 5(15) and 6(9) The Esplanade Heritage
Interpretation Plan prepared by Hocking Heritage &
Architecture in March 2021.

The Interpretation Works for the Place are described
generally throughout the Interpretation Plan.

The Interpretation Works must be prepared in
accordance with the Special Conditions.

Full replacement value of the Place.

11



ANNEXURE A
SPECIAL CONDITIONS

The following special conditions (Special Conditions) form part of this Agreement.

1.

Inconsistency

For the avoidance of doubt, the parties acknowledge and agree that in the event of
any inconsistency between the Special Conditions and clauses 1 -10 (inclusive) the
Special Conditions prevail.

Interpretation Works

(@)

(b)

(c)
(d)

Trust

@)

The Owner must prepare a proposal specifying the design, method, and
installation of the Interpretation Works for the Place within 3 years of the
Effective Date.

The proposal must be prepared in accordance with sections 4.0 to 7.0 of the
Interpretation Plan, and consistent with the advice of the Heritage
Consultant.

The Owner must obtain written approval of the Council for the proposal prior
to the commencement of any Interpretation Works.

The Owner must implement the approved proposal within 3 years of
receiving Council’'s approval.

Where the Owner is now acting or in the future may act as trustee, the Owner
covenants with and warrants to the Council that the Owner has or will have
full powers pursuant to its constitution and its deed of trust (generally and
together (if more than one) called “the Trust”) under which it purports to act
when entering into this Agreement.
The Owner further covenants that.

(i) the Trust is lawfully and validly constituted and all deeds and other
instruments in respect of the Trust have been properly executed;

(ii) the Trust will remain unrevoked and not varied other than with the
prior written consent of the Council, which will not be unreasonably
withheld;

(jii) the assets of the Trust as well as the assets of the Owner will at all

times be available to satisfy the obligations of the Owner under this
Agreement;

(iv) the consents or approvals of all parties necessary to execute this
Agreement so as to bind the property of the Trust have been
obtained and all necessary conditions precedent for that purpose
have been met; and

(v) no facts are known to the Owner where the Trust might be wound-
up voluntarily or otherwise oi the trustee changed or the assets of
the Trust vested in any other person or the Trust may cease to
operate or be deprived of funds.

12



EXECUTED AS A DEED

SIGNED for and on behalf of the
HERITAGE COUNCIL OF WESTERN
AUSTRALIA:

DIHULEN o5 TR

Name of signatory, Chairman of Heritage

Council of Western Australia

7 KRIST| CLARKE -
Name of signatory, Assistant Director
General of Department of Planning, Lands
and Heritage

Signatdre

Signature




CERTIFICATE UNDER SECTION 90
OF THE HERITAGE ACT 2018 (WA)

Dated the 2 g day of JW\E‘ 207 S
//WL,\ K-l{/—-






